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U.S. Customs Service 


Treasury Decision 


(T.D. 84-20) 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 


Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.48) that the applica- 
tion of Caribbean Petroleum Inspectors, Inc., P.P.G. Terminal, 
Road 3, Guayanilla, P.O. Box 8646, Ponce, Puerto Rico 00732, to 
gauge imported petroleum and petroleum products in the Customs 
Districts of San Juan, Puerto Rico and Charlotte Amalie, St. 
Thomas, Virgin Islands, in accordance with the provisions of sec- 
tion 151.43, Subpart C, of the Customs Regulations is approved. 

Dated: January 17, 1984. 

DonaLp W. LEwiIs, 
Director, 
Entry Procedures and Penalties Division. 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 12, 1984. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 
JOHN SIMPSON, 
Director, 
Office of Regulations and Rulings. 





CUSTOMS 
(C.S.D. 84-1) 


This ruling holds that a power module which was severed from 
the mass of things belonging to the United States and shipped 
directly to an oil drilling platform in the British sector of the 
North Sea is considered to be exported for purposes of satisfy- 
ing a temporary importation bond. (Convention on the Conti- 
nental Shelf, TIAS 5578, 15 U.S.T. 473 (1964), 19 CFR 113.55(a)) 


Date: October 4, 1976 
File: CON-9-09-R:CD:D C 
206521 
District DIRECTOR OF CUSTOMS, 
Houston, Texas 77052. 


Director, Carriers, Drawback and Bonds Division. 


Exportation of oil drilling platform modules 


This is in reply to your memorandum of June 24, 1976, in which 
you request internal advice concerning whether a power module 
which is shipped to an oil drilling platform, permanently attached 
to the seabed, is exported for purposes of satisfying a temporary 
importation bond (Tariff Schedules of the United States, schedule 
8, Part 5, subpart C). 

The power module was shipped from the United States directly 
to an oil drilling platform in the British sector of the North Sea 
without clearing British Customs. The platform to which the 
module was sent is a fixed and permanent structure which is piled 
into the seabed and cannot be moved. Thus it is not a vessel. Its 
position is beyond the three mile limit of British territorial waters, 
but within the British sector of the North Sea, in accordance with 
an agreement between the coastal states of the North Sea pursuant 
to the Geneva Convention on the Continental Shelf (TIAS 5578, 15 
U.S.T. 473 (1964)). 

The Convention on the Continental Shelf is a treaty signed by 
the United States and currently in force. It therefore has the status 
of law. Article 5, Paragraph 2 of that Convention states as foilows: 


Subject to the provisions of paragraphs 1 and 6 of this arti- 
cle, the coastal state is entitled to construct and maintain or 
operate on the continental shelf installations and other devices 
necessary for its exploration and the exploitation of its natural 
resources, and to establish safety zones around such installa- 
tions and devices and to take in those zones measures neces- 
sary for their protection. 


Article 5, Paragraph 4, states that: 


Such installations and devices, though under the jurisdiction 
of the coastal state, do not possess the status of islands. They 
have no territorial sea of their own, and their presence does 
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not affect the delimitation of the territorial sea of the coastal 
state. 


Section 113.55(a), Customs Regulations, defines exportation as “a 
severance of goods from the mass of things belonging to this coun- 
try with the intention of uniting them to the mass of things belong- 
ing to some foreign country.” 

Under the Convention this drilling platform, which is perma- 
nently attached to the continental shelf of the United Kingdom, is 
under the jurisdiction of the United Kingdom. It is therefore our 
opinion that the power module was severed from the mass of 
things belonging to this country with the intention of uniting it to 
the mass of things belonging to the United Kingdom. Consequently 
for purposes of satisfying the temporary importation bond, the 
module was exported. A certificate from the United Kingdom, De- 
partment of Energy is acceptable evidenced of exportation. 


(C.S.D. 84-2) 


This ruling holds that the procedure of coal topping-off by for- 
eign-flag vessels moving from a point in the United States to 
vessels in U.S. territorial waters for transfer of their coal, 
would be a violation of 46 U.S.C. 8838 


Date: March 7, 1983 
105855 HS 

This is in response to your letter of October 8, 1982, requesting a 
ruling on whether the topping-off service which (company name) is 
prepared to provide at the mouth of the Delaware Bay is either 
consistent with section 27 of the 1920 Merchant Marine Act (46 
U.S.C. 883) or can be provided on the basis of a waiver of the coast- 
wise trade laws. We have also considered your letters of October 
21, 1982, and December 13, 1982. 

The operation (Co.) is prepared to provide involves partially load- 
ing supercolliers from Hampton Roads, Virginia; Baltimore, Mary- 
land; or Philadelphia, Pennsylvania, with coal and taking them to 
the protected waters of the Delaware Bay where there is 60 feet of 
water. Simultaneously, self-unloading foreign-flag vessels will load 
coal at these same ports, then meet the supercolliers in the anchor- 
age area of the Delaware Bay where they will transfer their coal to 
top-off the supercolliers. 

Section 27 of the Merchant Marine Act of 1920, as amended (46 
U.S.C. 883), provides in pertinent part: 


No merchandise shall be transported by water, or by land 
and water, on penalty of forfeiture of the merchandise (or a 
monetary amount up to the value thereof as determined by the 
Secretary of the Treasury * * *), between points in the United 
States, including Districts, Territories, and possessions thereof 
embraced within the coastwise laws, either directly or via a 
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foreign port, or for any part of the transportation, in any other 
vessel than a vessel built in and documented under the laws of 
the United States and owned by persons who are citizens of the 
United States. * * * 


In interpreting section 883 it has been consistently held since its 
enactment in 1920 that the statute prohibits the transportation of 
merchandise between “points” in the United States even though 
the transportation is to or from a vessel at a “point” in the territo- 
rial waters of the United States. The territorial waters of the 
United States is the belt, three nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea base- 
line. Any point landward of the outer limit of territorial waters is a 
point embraced within the coastwise laws. (Treasury Decision 78- 
440). 

You state that the Jones Act, the popular name of 46 U.S.C. 883, 
is intended and drafted to encompass only shipments in “domestic” 
trade, not the “foreign” trade and note that you are “* * * not sug- 
gesting that Congress could not proscribe such trade if it wished to 
do so. We are only suggesting that Congress has not clearly (or 
even arguably) done so under the terms of the Jones Act * * *.” 
Congress, indeed, has indicated that it has proscribed trade such as 
that in which the (country) company wishes to engage in enacting 
two recent provisos to 46 U.S.C. 883. 

Congress recognized that the transportation between points in 
the United States embraced within the coastwise laws by a LASH- 
type barge of merchandise which is transferred to it from another 
LASH-type barge was prohibited by section 883 even though the 
merchandise was moving in the foreign trade and, therefore, en- 
acted legislation to permit this transportation. In Senate Report 
No. 92-417, which accompanied H.R. 155, leading to the seventh 
proviso of 46 U.S.C. 883, it is stated: 


* * * 


where cargo is transferred from one foreign specialty 
barge to another within the territorial waters of the United 
States * * * if outbound, the previous barge movement would 
be considered by the Bureau of Customs to be the transporta- 
tion between points in the United States and subject to the 
mo of section 27. (1971 U.S. Cong. and Adm. News, p. 


Accordingly, 46 U.S.C. 883 was amended in 1971 by Public Law 92- 
163 “to authorize the Secretary of the Treasury to permit within 
our territorial waters the transfer of cargo moving in our foreign 
trade from a barge certified by the owner or operator to be specifi- 
cally designed for carriage aboard a vessel in foreign trade to an- 
other such barge owned or leased by the same owner or operator 
when the barge is under foreign registry or not qualified to engage 
in the coastwise trade.” Id. at 1752. 

Obviously, 46 U.S.C. 883 encompasses transportation of merchan- 
dise between points in the United States, even if in foreign trade, 
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or the amendment to section 883 would not have been necessary. 
H.R. 155 was “intended solely to facilitate the use of barge carrying 
vessels because of their peculiar characteristics and is not intended 
as a precedent for further amendments of the Jones Act.” Id., p. 
1753. 

Congress showed, again, that section 883 encompasses move- 
ments of merchandise in foreign commerce while being transported 
between points in the United States when it amended section 883 
in 1979 by Public Law 96-112. That law sets forth another proviso 
in the statute to permit until April 1, 1984, when operated upon a 
voyage in foreign trade, any vessel documented under the laws of 
the United States to transport merchandise in cargo vans, lift vans 
and shipping tanks between points embraced within the coastwise 
laws for transfer to or when transferred from another vessel or ves- 
sels, so documented and owned, of the same operator when the 
merchandise movement has either a foreign origin or foreign desti- 
nation. 

It is a standard rule of statutory construction that provisos and 
exceptions in statutes must be strictly construed and limited to ob- 
jects fairly within their terms since they are intended to restrain 
or except that which would otherwise be within the scope of the 
general language [Detroit Edison Co. v. Securities Exchange Com- 
mission, 119 F 2d 730, 739 (6th Cir. 1941; cert. denied 314 U.S. 618)]. 
Therefore, we believe we must continue to hold that section 883 
does apply to movements in foreign trade between coastwise points 
except as specifically exempted by Congress. Otherwise, the sev- 
enth and eighth provisos to 883 would not have been necessary. 

We have considered your comments regarding international avi- 
ation and the Warsaw Convention, but do not believe they are rele- 
vant to a determination of the applicability of a navigation law to a 
vessel. Finally, with regard to your reference to intent, Customs re- 
quires a lading and unlading of merchandise in both inbound and 
outbound shipment cases. Intent is a factor we consider in cases 
where merchandise is laden at one coastwise point and then unla- 
den at a foreign point before being reladen, transported and unla- 
den at a second coastwise point, and part of the transportation is 
on a foreign-built or foreign-flag vessel (see American Maritime As- 
sociation v. Blumenthal, 590 F 2d 1156). However, where there is 
no interruption of the transportation of merchandise between two 
coastwise points, as in this case, there is no need to examine intent. 

Accordingly, the proposed (Co.) topping-off service using a for- 
eign-flag vessel to load coal at a United States port and transfer 
the coal to another vessel within United States territorial waters 
would violate 46 U.S.C. 883 even though the coal is bound to a for- 
eign destination. 

The Secretary of the Treasury has the authority to waive compli- 
ance with the coastwise laws (i.e., 46 U.S.C. 883) only “if necessary 
in the interest of national defense” (Act of December 27, 1950, 64 
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Stat. 1120). (Co.) claims that a waiver for its proposed operation 
would be appropriate because it would work to guarantee a United 
States source of coal, reducing European reliance on the Soviet 
Union pipeline and the world’s reliance on oil from the Middle 
East and other unstable areas, as well as eliminate the justification 
of several Western European governments for defying the US. or- 
dered boycott against the Soviet pipeline on the grounds that they 
do not enjoy any realistic energy alternative to the pipeline due to 
US. inability to ship coal from deep water ports at competitive 
prices. 

We requested comments from five federal agencies as to whether 
a national defense interest exists in this case to justify a waiver. 
The Maritime Administration of the Department of Transportation 
advised us that it is in the interest of national defense to deny the 
requested waiver as there is substantial United States-flag capabili- 
ty to perform the proposed service (a list of U.S.-flag companies so 
capable is enclosed), and “such capability must be maintained so as 
to be available to handle our coal shipping needs in times of na- 
tional emergency.” The Department of Defense has advised us that 
“while there may be some national security interest in facilitating 
the export of U.S. coal, there are no direct interests of the DOD 
which would warrant granting the requested waiver.” The Depart- 
ment of the Interior recommended that the waiver be denied as the 
“situation described by (Co.) has no bearing on the national defense 
capability of this nation” and allowing (Co.) “to top off supercolliers 
will not substantially affect the production levels of U.S. coal oper- 
ators or make our domestic coal more attractive to foreign mar- 
kets.” The Department of Energy analysis showed that the U.S. 
coal industry is currently in an overcapacity situation and that “an 
increase in coal exports would not be expected to have any signifi- 
cant impact on domestic coal availability, nor would it be expected 
to have any other major impact on the availability or disposition of 
any other source of energy for the United States.” Based upon this 
and the fact that “energy supply vulnerability is lessened by an in- 
creased number of energy suppliers and transportation option,” 
DOE did not find any energy-related basis for supporting the 
waiver request and recommended that the waiver be denied. The 
Department of Commerce advised us that a stable and secure 
supply of U.S. coal is an alternative to OPEC oil and Soviet natural 
gas, but “the mere classification of U.S coal as a commodity con- 
tributing to the U.S. national defense is not in itself a sufficient 
condition to grant the waiver.” Accordingly, the Department of 
Commerce did not support granting the requested waiver. 

After careful consideration of all aspects of this matter, we be- 
lieve that the waiver you request is not necessary in the interest of 
national defense. 

In summary, we find that the proposed (Co.) topping-off service 
would be a violation of 46 U.S.C. 883 and that there is not a suffi- 
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cient national defense interest to warrant a waiver of 46 U.S.C. 
883. 


(C.S.D. 84-3) 


This ruling holds that non-coastwise-qualified vessels are prohib- 
ited by 46 U.S.C. 883 from transporting containers with inward 
foreign merchandise between United States ports where the 
containers are unladed to the dock, unsealed, partially unload- 
ed, resealed and then reladed on to the same vessel for trans- 
portation to other United States ports where the same proce- 
dure is repeated. 


Date: May 10, 1983 
File: VES-3-17 CO:R:CD:C 
105917 PH 

This ruling concerns the proposed transportation by a non-coast- 
wise-qualified vessel of containers with inward foreign merchandise 
between United States ports when the containers are unladed at 
one United States port for partial unloading and then reladed onto 
the same vessel for transportation to another United States port 
where this procedure is repeated. 

Issue: May a non-coastwise-qualified vessel transport a container 
with inward foreign merchandise between a United States port 
where the container is unladed to the dock, unsealed, partially un- 
loaded, and resealed, then related onto the same vessel and other 
United States ports where this procedure is repeated without vio- 
lating the coastwise laws. 

Facts: The inquirer represents a vessel carrier which provides 
service to and from the United States west coast. The carrier often 
transports small parcels from Europe to consignees in lots insuffi- 
cient to fill a container. Because of the carrier’s commitment to 
serve the trade, containers often must be shipped with very small 
payloads. 

To save shipping and handling charges, the carrier proposes to 
load one container with parcels for different ports. When the vessel 
arrives in the United States, the container will be unladed to the 
dock, the parcels for the first port unloaded, the container resealed 
and placed back on board the vessel for transportation to other 
United States ports of call where the same procedure will be re- 
peated until the container has been emptied of parcels. 

The inquirer stated, by telephone, that the containers will be un- 
laded at the terminal on the dock in sight of the transporting 
vessel; that is they will be unladed onto the pier at dockside, and 
that they will not leave that area. We so assume for purposes of 
this ruling. 

Law and analysis: Title 46, United States Code, section 883, in 
pertinent part, prohibits the transportation of merchandise be- 


430-209 O - 84 - 2 
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tween points in the United States embraced within the coastwise 
laws in any other vessel than a vessel built in and documented 
under the laws of the United States and owned by persons who are 
citizens of the United States. 

Section 883 was amended by the Act of September 21, 1965 
(Public Law 89-194, 79 Stat. 823), by the addition of the so-called 
“sixth proviso.” The sixth proviso, as amended in 1965, generally 
provided that section 883 shall not apply to transportation by non- 
coastwise-qualified United States-flag vessels, or foreign-flag vessels 
on a reciprocal basis, of empty cargo vans, empty lift vans, and 
empty shipping tanks so long as they are owned or leased by the 
owner or operator of the transporting vessel and are being trans- 
ported for use in the carriage of cargo in foreign trade. 

The sixth proviso was in turn amended by the Act of August 11, 
1968 (Public Law 90-474, 82 Stat. 700), to include within its ambit 
equipment for use with the vans and tanks already covered by it, 
empty barges specifically designed for carriage aboard a vessel, and 
any empty instrument of international traffic exempted from appli- 
cation of the Customs laws under 19 U.S.C. 1322(a). In addition, the 
1968 amendment to the sixth proviso exempted from the applica- 
tion of section 883 stevedoring equipment and material transported 
under certain conditions. 

Before enactment of the sixth proviso, Customs had ruled that 
section 883 would be violated when empty containers were trans- 
ported by a non-coastwise-qualified vessel from the United States 
port at which they were unladed to another United States port 
where they would be laded for movement foreign. Thus, containers 
were considered merchandise for purposes of section 883. Customs 
has ruled that this would also be true of containers containing 
merchandise; both the merchandise and the containers would be 
subject to penalty under section 883. 

In a meeting with Customs personnel and in a draft memoran- 
dum submitted at that meeting, the inquirer has pointed out that 
in several letter rulings Customs has held that containers merely 
placed on a pier in connection with the unlading or lading of a 
vessel and retaken aboard the same vessel, and not removed from 
the pier, are not “landed” for purposes of the coastwise laws and 
may be transported to another United States port by a foreign-flag 
vessel. 

The rulings referred to by the inquirer had their genesis in Cus- 
toms long-standing position that cargo could be temporarily re- 
moved from a foreign-flag vessel and placed on the dock so that 
otherwise inaccessible cargo could be unloaded. The cargo placed 
on the dock would then be placed back on board the vessel for 
transportation to its United States destination. This temporary re- 
moval of the cargo was not deemed a landing. Customs, through 
the Department of the Treasury, informed Congress of this inter- 
pretation of the coastwise laws in its comments on the legislation 





CUSTOMS 9 


which was to be enacted as the sixth proviso. (See July 13, 1965, 
letter from the Acting General Counsel of the Treasury to the 
Chairman, Committee on Commerce, United States Senate, repro- 
duced at page 3148, 1965 U.S.C.C.A.N.) This interpretation has 
been applied to containers in at least three cases which we will dis- 
cuss below. 

On July 2, 1959, we ruled that when a foreign-flag vessel landed 
at one United States port containers with inward foreign cargo and 
took the containers to another United States port where they were 
put ashore and loaded with outward foreign cargo for transporta- 
tion foreign, there was no “landing” and no violation of section 883 
if the containers were not removed from the shore. Although this 
ruling concerned empty containers, it was stated that there was no 
intent to indicate that a different result would occur with full con- 
tainers. 

On April 19, 1961, we ruled that there would be no violation of 
section 883 when a foreign-flag vessel landed containers from for- 
eign at a United States port, took the emptied containers back on 
board, and transported them to a second United States port where 
they were loaded with outward foreign cargo if the containers were 
not removed from the pier. 

On March 27, 1968, we ruled that a vessel would not violate sec- 
tion 883 when it took on board containers packed with vessel stores 
to be unloaded onto the vessel while the vessel was at sea and 
landed the emptied containers at another United States port where 
they were loaded with outward foreign cargo if the containers were 
not moved from the pier and if the containers were not thereafter 
landed at another United States port while enroute foreign. Al- 
though the vessel concerned was Norwegian (Norwegian-flag ves- 
sels were at the time entitled to sixth proviso treatment) it was 
specifically stated that the sixth proviso was inapplicable. 

The first two of the three cases discussed above concerned trans- 
portation of empty containers between United States ports. The 
case under consideration concerns the transportation of loaded con- 
tainers. Furthermore, the first two cases took place before Congress 
had amended section 883 by its enactment of the sixth proviso in 
1965 and the 1968 amendment thereto. These amendments were 
specifically addressed to the problem of the use of containers in 
coastwise trade and make no provision for transportation like that 
proposed in the instant case; in fact, only empty containers were 
exempted from the coverage of section 883. Accordingly, we do not 
believe that the 1959 and 1961 cases are supportive of the inquir- 
er’s position. Futhermore, because these cases ruled upon the sub- 
ject matter of the 1965 and 1968 amendments, by which Congress 
intervened and established a specific rule for the transportation of 
containers moving between United States points, we are by this 
ruling limiting both of them to their specific facts. 
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The May 27, 1968, ruling, although after passage of the sixth pro- 
viso, concerned an unusual set of circumstances. The foreign cargo 
with which the containers in that case were packed was not un- 
loaded until the vessel which transported the containers from the 
first to the second United States port was at sea. Thus, the cargo 
with which the containers were packed could only reach its ulti- 
mate destination on board the transporting vessel. Although the 
containers arrived at the second United States port empty, they 
were full when they left the first port so the sixth proviso would 
not have applied, as was properly stated in the ruling. 

Because the May 27, 1968, ruling concerned an unusual set of cir- 
cumstances, and because of the intervention by Congress in the 
matter of transportation of containers between United States ports 
by means of the sixth proviso and the 1968, amendment, we are by 
this ruling also limiting the May 27, 1968, ruling to its facts. 

The instant case differs from the May 27, 1968, ruling not only in 
that this case concerns the transportation of containers and their 
cargo between United States ports and the 1968 ruling concerned 
the transportation of containers laded onto the vessel full and un- 
laded at the second United States port empty, but also in that in 
this case the containers and their cargo will go to several United 
States ports after the first United States port. In the 1968 ruling it 
was specifically stated that the containers could not be removed 
from the pier at the second United States port and could not 
“* * * thereafter [be] landed at another United States port while 
en route foreign.” 

Accordingly, we conclude that the inquirer’s proposal would vio- 
late section 883 whether or not the containers left the docks where 
they were unsealed, partially unloaded, and resealed. This is so be- 
cause the containers that were unladed would contain merchandise 
that was not going to be unloaded. Thus, when the containers with 
merchandise were reladed at the United States port and transport- 
ed by the non-coastwise-qualified vessel to a second United States 
port and unladed, the vessel would have transported the merchan- 
dise in the containers between points in the United States. Non- 
coastwise-qualified vessels are prohibited by section 883 from en- 
gaging in such transportation. 

A non-coastwise-qualified vessel may not transport a container 
arriving from a foreign port between a United States port where 
the container is unladed to the dock, unsealed, partially unloaded, 
and resealed, then reladed onto the same vessel, and other United 
States ports where the procecdure is repeated, whether or not the 
container leaves the pier or dock. 

Effect on other rulings: Ruling letters MA 216.131, July 2, 1959, 
MA 216.131 H, April 19, 1961, and MA 216.131 S, May 27, 1968, dis- 
tinguished and limited to specific facts. 
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(C.S.D. 84-4) 


This ruling holds that the storage, repacking, sorting, and simi- 
lar manipulations of firearms are permissible in a Foreign 
Trade Zone. However, the assembly of finished or semi-finished 
firearms or the manufacture of firearms from parts and raw 
materials is probibited in a FTZ. (19 U.S.C. 81la-81u) 


Date: May 11, 1983 
File: FOR-1-CO:R:CD:D 
215865 L 

Issue: 1. May inported firearms be admitted to a foreign-trade 
zone (FTZ) and there be stored, repacked, sorted, manipulated, and 
otherwise handled? 

2. May imported and domestic parts of firearms be admitted to a 
FTZ, assembled inio finished or semi-finished firearms, and there- 
after be exported or entered for consumption or warehouse? 

3. May firearms be manufactured in a FTZ from foreign and do- 
mestic parts and raw materials? 

Facts: An importer is considering establishment of a special pur- 
pose foreign trade subzone in which to conduct the above oper- 
ations. 

Law and analysis: Foreign-trade zones are established under the 
authority of the Foreign-Trade Zones Act of 1934, as amended, 19 
U.S.C. 8la-81u. Section 81c provides for the admission of merchan- 
dise to a FTZ and its treatment and shipment to customs territory. 

The fifth provision of section 8lc as pertinent here provides: 


That no operation involving any foreign or domestic mer- 
chandise brought into a zone which operation would be subject 
to any provision or provisions of * * * chapter 25 * * * of Title 
26, if performed in Customs territory * * * shall be permitted 
in a zone except those operations * * * which were permissible 
under this chapter prior to July 1, 1949. 


The Federal firearms laws that appear applicable here are ad- 
ministered by the Bureau of Alcohol, Tobacco and Firearms 
(BATF), with whom we have consulted. Those laws are Title I of 
the Gun Control Act of 1968, 18 U.S.C. 921 et seq.; Title VII of the 
Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 
App. 1201 et seq.; and Title II of the Gun Control Act of 1968, the 
National Firearms Act, 26 U.S.C. 5801 et seq. These statutes place 
controls on the importation of firearms into the United States and 
place controls on firearms within the territory of the United 
States. The regulations of BATF define “importation,” in 27 CFR 
178.11 and 179.11, to exclude “the bringing of a firearm or ammu- 
nition from outside the United States into a FTZ for storage pend- 
ing shipment to a foreign country or subsequent importation into 
this country.” We would note that for the purposes of the laws ad- 
ministered by the Customs Service pursuant to the Foreign-Trade 
Zones Act of 1934, foreign merchandise is considered to be import- 
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ed into the United States although not in the Customs territory of 
the United States (Headquarters Ruling Letter 213254, August 12, 
1981). 

However, BATF does not apply the Gun Control Act or the Na- 
tional Firearms Act in a FTZ; and the pertinent licensing and reg- 
istration provisions of the statute are not applicable in a FTZ. Ac- 
cordingly, as the storage of firearms in a FTZ is not prohibited by 
the Foreign-Trade Zones Act or by BATF, and is specifically al- 
lowed by BATF regulations, storage, repacking, sorting, and similar 
manipulations are permissible in a FTZ. Without knowing what 
“otherwise handled” may involve we cannot give an opinion on its 
permissibility. 

With respect to the assembly of parts of firearms into finished or 
semi-finished firearms, an operation we consider to be a manufac- 
ture, and the manufacture of firearms from parts and raw materi- 
als, as previously noted the fifth proviso of 19 U.S.C. 81c provides 
that any operation subject to the provisions of chapter 25 of the In- 
ternal Revenue Code of 1939 would not be permissible in a FTZ 
unless the operations were permitted before July 1, 1949. The man- 
ufacture of firearms was not permitted in FTZ’s before that time. 

Chapter 25 of the Internal Revenue Code of 1939 placed taxes on 
the manufacture of pistols, revolvers, machine guns, and short-bar- 
relled firearms. The applicable provisions of current law, the Inter- 
nal Revenue Code of 1954, are 26 U.S.C. 4181, 4182, and 5811 et seq. 
These provisions tax the manufacture of all firearms. 

The question arises as to whether the fifth proviso refers only to 
the specific firearms covered by the 1939 Code, or includes all fire- 
arms as set out in the 1954 Code. Section 7852(b) of Title 26, U.S.C. 
provides that a reference in other laws to a provision of the 1939 
Code is deemed a reference to corresponding provisions of the 1954 
Code. The notes that follow 19 U.S.C. 81c give the applicable cross- 
references, citing Chapter 25 as now being sections 4181, 4182, and 
5811 et seq. of Title 26. In our opinion, and the BATF concurs, the 
manufacture of all types of firearms, that is, those covered by sec- 
tions 4181, 4182, and 5811 et seq. of Title 26, is prohibited in a FTZ. 

Holding: 1. Imported firearms may be admitted to a FTZ and 
there be stored, repacked, sorted, and similarly manipulated. 

2 and 3. The assembly of finished or semi-finished firearms or 
the manufacture of firearms from parts and raw materials is pro- 
hibited in a FTZ by the fifth proviso of 19 U.S.C. 81c. 





CUSTOMS 
(C.S.D. 84-5) 


This ruling holds that duty assessed under 19 U.S.C. 1466 is re- 
missible when the repairs are considered to be alterations in a 
permanent fashion rather than a non casualty repair. 


Date: June 13, 1983 
File: VES-13-18 CO:R:CD:C 
106139 LLB 

To: District Director of Customs, San Francisco, California, Attn: 
Pacific Region Vessel Repair Liquidation Unit. 

From: Director, Carriers, Drawback and Bonds Division. 

Subject: Request for Internal Advice Regarding Dutiability of Modi- 
fications made to Vessel Dining Settees on the (Vessel Name) 
(Vessel Repair Entry No. 83-950845, filed December 14, 1982, 
at Seattle, Washington). 

In your memorandum of April 22, 1983, you request Internal 
Advice regarding the dutiability under title 19, United States Code, 
section 1466, of alterations made to the height of certain dining set- 
tees. 

Apparently the settees were originally constructed at such a 
height as to make eating very difficult while seated in them, for all 
but crewmembers of Bunyanesque proportions. The settees are 
built into the vessel, much like a booth in a diner, and would un- 
doubtedly remain aboard were the vessel to be laid up for any sig- 
nificant period of time. They were altered in a permanent fashion 
by increasing their height. 

You are correct in your assessment that normally repairs to 
vessel furniture are dutiable, but in this case we consider the work 
performed to have been in the nature of an alteration to the hull 
and fittings. As such, it would be a duty free operation. 


(C.S.D. 84-6) 


This ruling holds that nonconsumable souvenir articles delivered 
to gift shops for sale to passengers on cruise ships cannot be 
considered as articles exported to a foreign country because the 
ultimate designation of the souvenir articles is the United 
States. The articles are not used as equipment or supplies 
therefore a refund of duty is not applicable in this case. (19 
U.S.C. 1313(a), 19 U.S.C. 1309(b) and TD 49815(4)) 


Date: June 13, 1983 
File: CO:R:CD:D 
215583 K 
Re: Request for further review of protest numbered 5201-2-000723, 
dated September 14, 1982. 
The following is in reply to your request for further review of the 
above-referenced protest. 
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Issue: Whether the delivery of souvenir articles to cruise ships 
for sale to passengers while the ships are at sea satisfies the expor- 
tation requirement of the drawback law. 

Facts: Screen painted souvenir swim suits and towels, presumed- 
ly manufactured under drawback conditions (19 U.S.C. 1313(a)), are 
delivered by a delivery service to gift shops on cruise ships docked 
in U.S. ports. The ships leave from U.S. ports for cruises and 
return to U.S. ports. The souvenir swim suits and towels are sold to 
passengers while the ships are at sea. 

Law and analysis: To allow drawback (refund of duty) under sec- 
tion 1313(a), title 19, United States Code, articles manufactured 
with the use of imported merchandise must be exported. Section 
22.7 of the Customs Regulations sets forth the optional procedures 
to establish evidence of exportation of articles under this law. The 
protestant has not complied and, in all probability, cannot comply 
with the regulations because the articles have not been exported as 
required by law and regulation. 

Section 113.55 of the regulations, based on judicial decisions, de- 
fines and exportation, in part, as the “severance of goods from the 
mass of things belonging to this country with the intention of unit- 
ing them to the mass of things belonging to some foreign country.” 
Assuming that the protestant can show that the souvenir articles 
were delivered to gift shops on cruise ships, there is no requisite 
showing of intent to export these articles to a foreign country. On 
the contrary, the ultimate designation for these souvenir articles is 
the United States. 

Section 1309(b), title 19, United States Code, provides, in part, 
that articles of domestic manufacture that are laden as “supplies” 
upon certain domestic vessels and aircraft and as “supplies (includ- 
ing equipment)” on foreign vessels or aircraft shall be considered to 
be exported for drawback. 

Treasury Decision 49815(4) (1939) defines, the terms “supplies” 
and “equipment” for purposes of 19 U.S.C. 1309(b). The articles at 
issue qualify as neither supplies nor equipment thereunder because 
they will not be consumed on the voyage (“supplies”) and will not 
be dedicated to permanent use by the vessel (“‘equipment’’). 

Holding: Non-consumable souvenir articles delivered to gift 
shops for sale to passengers on board cruise ships which depart 
from and return to U.S. ports are not exported for drawback. 

You are directed to deny the protest in full. 





CUSTOMS 
(C.S.D. 84-7) 


This ruling holds that Customs cannot waive the statutory re- 
quirements of returning merchandise to Customs custody 
before the merchandise is exported, however discretion may be 
used to extend the time for return of the merchandise to Cus- 
toms custody. Since a misinterpretation of the law is apparent 
rather than a clerical error the merchandise does not qualify 
for rejected merchandise drawback, and this error cannot be 
corrected under 19 U.S.C. 1520(c\(1). (19 U.S.C. 1813(c) and TD 
54848) 


Date: June 13, 1983 
File: CO:R:CD:D 
215962 R 
Re: Request for advice (DRA-7-01-V:0:CV:L ML) dated November 

9, 1981 on (Company Name). 

We have considered the arguments and evidence presented by 
counsel for the inquirer. 

The statute (19 U.S.C. 1313(c)) requires that in order for mer- 
chandise to be eligible for rejected merchandise drawback, the mer- 
chandise must be returned to Customs custody before exportation. 
Garrett-Hewitt International v. U.S., 65 Cust. Ct. 656, C.D. 4154 
91970). The Garrett-Hewitt court also held that a Customs inspec- 
tor’s “signing off” the lading copies did not meet that requirement. 
The statute allows exercise of discretion with respect to extending 
the time for return to Customs custody. It does not allow exercise 
of discretion so as to waive the return entirely. Paragraph (a) of 19 
CFR 22.33 provides for extension of the 90-day return period; it 
does not provide for a waiver of the requirement that the merchan- 
dise be returned to Customs custody. The rulings set forth in exhib- 
it U and V to the letter of October 13, 1982, are not persuasive 
since they concern an extension rather than a waiver. Moreover, 
there is no clear evidence that the defects, if any, were latent, or 
that the foreign seller refused to accept return. On the contrary, 
the evidence shows that the foreign seller accepted return. Nothing 
has been presented to show that the express statutory requirement 
of a return to Customs custody can be waived by the Customs Serv- 
ice. 

Assuming for the sake of discussion that the ruling of May 13, 
1980, (exhibit W to the letter of October 13, 1982) is correct, there 
are factual differences between the situation covered by the ruling 
and the situation here. There, the claimant’s trucker was found to 
have disregarded express instructions to report to the claimant’s 
broker to enable that broker to comply with 19 CFR 22.33(a). Here 
there is no evidence of any instructions being given to the custom- 
house broker. Instead, the customhouse broker stated that it was 
his impression that examination prior to exportation would be 
waived (exhibit A to the letter of October 13, 1982). He does not 
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state the basis for his impression. The broker’s statement of No- 
vember 9, 1981 (exhibit S to the letter of October 13, 1982) shows 
that the broker was aware of the requirement that the merchan- 
dise had to be returned to Customs custody. The evidence suggests 
a misinterpretation of law rather than clerical error. 

The attorney’s position is that his client instructed the broker to 
“export the merchandise with benefit of drawback,” and that the 
failure of the broker to arrange for the return of the merchandise 
to Customs custody before exportation was a mistake of fact cor- 
rectable under 19 U.S.C. 1520(c)(1). 

A mistake of fact occurs when a person believes the facts to be 
other than they really are and takes some action based on that er- 
roneous belief. See T.D. 54848. The attorney for the inquirer cites 
Headquarters rulings 710384 and 712652 as authorities for the 
granting of relief in this case. Ruling 710384 authorized relief when 
a warehouse proprietor misunderstood instructions and withdrew 
duty-paid unbonded merchandise rather than merchandise subject 
to duty under bond. The misunderstanding was characterized as a 
“mistake of fact or inadvertence.” Ruling 712652 involved the fail- 
ure of a trucker to contact, per the shipper’s instructions, a desig- 
nated broker at the border who was to file a drawback entry and 
arrange for examination of the merchandise before exportation. 
Relief was granted on the basis of “error or inadvertence” pursu- 
ant to 19 U.S.C. 1520(c)(1). 

Without more, a bald failure to comply with Customs Regula- 
tions is a mistake of law, not correctable under 19 U.S.C. 1520(c)(1). 
The broker admits that he understood his principal’s instructions, 
but failed to properly arrange for examination of the merchandise 
prior to exportation due to his ignorance of the applicable regula- 
tion. This situation is clearly distinguishable from those in the two 
rulings the attorney cites. The drawback entry was improperly 
handled as a result of negligent inaction with no mitigating cir- 
cumstances and cannot be corrected under 19 U.S.C. 1520(c)(1). See 
rulings 302100, 303177, B/L March 26, 1965, EV 473.30; B/L Octo- 
ber 30, 1967, 342.6; and B/L September 23, 1970, 342.6. 

For these reasons we believe that relief under 19 U.S.C. 1520(c)(1) 
is not warranted. A copy of this decision may be provided to the 
counsel and the inquirer. 
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(C.S.D. 84-8) 


This ruling holds that the reprogramming of an electronic game 
board to produce an entirely different game is more than an 
alteration within the meaning of 806.20, TSUS. 


Date: June 13, 1983 
File: CLA-2 CO:R:CV:VS 
071205 EM 

In letters dated September 30 and November 10, 1982, the coun- 
sel for (Corporation name), requested reconsideration of the appli- 
cability of item 806.20, Tariff Schedules of the United States 
(TSUS), to certain printed circuit boards for video games, that are 
proposed for exportation to Japan for alleged alterations, and re- 
turned to the United States. This was the subject of a previous in- 
ternal advice No. 76/82, dated July 23, 1982, 067741. 

It is proposed to export certain printed circuit boards equipped 
with special circuitry for Radar Scope video games for the purpose 
of adding, replacing, or reprogramming certain parts, that will 
result in new Donkey Kong circuitry video games. 

Because the game of Radar Scope was not a sales success, the im- 
porter removed the printed circuit boards (PCBs) and exported 
them to Japan for conversion into the new game. Although the 
PCB is a single unit of merchandise, different areas on the board 
control the functions of sound, clock circuit that provides a rock- 
steady beat to which every function is timed, the Central Process- 
ing Unit (CPU) which is the micro-computer main logic brain-func- 
tioning area of the system, and video images. 

The foreign conversion process consists of replacing various ca- 
pacitors and resistors, and reprogramming certain EPROMs (eras- 
able programmable read only memories). EPROMs contain the 
basic information which is manipulated by the central processing 
unit (CPU) to produce the audio-visual display that makes up the 
game. Also, the fixed-program bipolar PROM (programmable read 
only memory) of the central processing unit (CPU), which dictates 
the movement of the game, is also replaced. The process of repro- 
gramming consists of exposing the window on the EPROMs to ul- 
traviolet light. This erases the programmed data thereon and by 
changing the sequences of electrical charges, a new program is 
added. Although the exterior physical appearance of the EPROMs 
and the circuit board remains the same, the electronic function is 
changed. 

As stated previously, item 806.20, TSUS, applies to articles that 
are returned to the United States after having been exported for 
repairs or alterations and the application of this provision is pre- 
cluded in circumstances where the operations performed abroad 
result in new or commercially different articles with new and dif- 
ferent characteristics. 

In this respect, the described reprogramming of the component 
EPROMs and the central processing unit has resulted in the cre- 
ation of a new product, which has a commercial importance signifi- 
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cantly different from what was exported. It would be anomolous to 
conclude otherwise, particularly in view of the fact that the origi- 
nal product was exported for the reason that it was found to be a 
commercial failure rather than merely defective. 

The conversion to a new video game constitutes a fundamental 
change in nature and thus may be distinguished from the cases 
cited by counsel concerning the redyeing of fabric and the applica- 
tion of a coating to beads. While the court in those earlier cases 
held that the essential nature of those products had not changed, it 
should be noted that the very essence of a circuit board derives 
from the electronic function which it performs. Thus, a change in 
the electronic function of a circuit board, which results in a new 
application of that circuit board and the product in which it is in- 
corporated, is more than a repair or alteration within the meaning 
of item 806.20, TSUS. Unlike the functions served by textile fabric 
or beads, despite their color, a circuit board has no function aside 
from its programmed instructions and reprogramming changes the 
basic nature or substance of the printed circuit boards. 

Accordingly, on reconsideration we remain of the opinion that 
the application of item 806.20, TSUS, is precluded in the described 
circumstances. 


(C.S.D. 84-9) 


This ruling holds that merchandise received by a buyer that does 
not include the cost of freight and related transportation 
charges is considered as an assist, since the material was re- 
ceived at a reduced cost within the definition of assists in sec- 
tion 402(h\1A) Tariff Act of 1930, as amended by TAA of 
1979. (Sec. 152.103 Customs Regulations and Administrative 
Action to the Trade Agreements Act of 1979. 


Date: June 21, 1983 
File: CLA-2 CO:R:CV:VS 
543096 MK 
TAA #63 
To: District Director or Customs, Los ANGELES, CALIFORNIA 
90731. 
From: Director, Classification and Value Division. 
Subject: Dutiable Status of Freight and Related Costs of Exporting 
Material to a Foreign Assembler; TAA #58 Reversed. 

In a memorandum to you dated February 25, 1983 (1.A. 187/82, 
Control No. 543003, issued as TAA #58), we ruled on the dutiable 
status of freight and related transportation costs which the import- 
er paid and which were associated with the shipment of material to 
the importer’s foreign assembler. The material was sold to the as- 
sembler at a standard cost price based upon representative pur- 
chase prices. 
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We concluded that “* * * the material is not an assist, and 
freight and related charges incurred in transporting the material 
to the assembler are not dutiable under transaction value.” 

Upon further consideration, we have concluded that this ruling 
was incorrect, and that the material is an assist. Under the State- 
ment of Administrative Action to the Trade Agreements Act of 
1979, and section 152.103 of the Customs Regulations, the value of 
an assist includes transportation costs to the place of production. 
The cost of freight and related transportation charges when paid 
by a seller are normally charged by him to the buyer as part of the 
overall price of the merchandise. In this case, since the buyer (ex- 
porter) did not pay those charges, he received the material “at a 
reduced cost,” within the definition of assists in section 402(h)(1)(A). 
Accordingly, an assist was furnished to the extent that the cost was 
reduced, that is, in the amount of the actual cost of freight and re- 
lated transportation charges. 

This decision shall be effective with respect to merchandise 
which is entered, or withdrawn from warehouse, for consumption, 
30 days from the date of this ruling. We have sent the importer’s 
attorneys a copy of this ruling and have also advised all regional 
commissioners and district directors. 


This ruling closes the TAA # series. Subsequent rulings 
under the TAA will continue to be given a 6-digit control 
number and indexed in our micro-fiche system, and will be 
published in the Customs BULLETIN, as appropriate. 


(C.S.D. 84-10) 


This ruling holds that the belts with D-rings and tabs on the 
subject trench coats should not be classified as ornamentation; 
and that the trench coats should be classified under item 
379.46, Tariff Schedules of the United States. 


Dated: June 23, 1983 
File: CLA-2 CO:R:CV:G 
072352 PR 

This is in reply to your Request for Internal Advice, No. 194/82, 
concerning the tariff status of certain trench coast manufactured 
in England. Our ruling on the matter follows. 

Fact: The submitted sample is a % length man’s trench coat, 
which has a 100 percent cotton woven outer shell and a 95 percent 
wool and 5 percent camel hair lining. The merchandise is stated to 
be in chief value of cotton. It has epaulets in the shoulder areas, 
sleeve straps, slash pockets including two large inner pockets, a 
functional single front flap, and a large rear storm flap. Both flaps 
are located in the yoke areas. There is a belt of the same fabric as 
the outer shell material threaded through two rear belt loops. At- 
tached to the underside portion of the belt by small fabric tabs are 
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four metal D-rings. The tabs holding the D-rings are of the same 
fabric as the outer shell material and are approximately % inch in 
width and % inch in length. 

Issue: The single issue presented by this Internal Advice Request 
is whether the tabs holding the D-rings constitute ornamentation 
for tariff purposes. 

Law and analysis: The importer believes that the merchandise 
should not be classified as ornamented because the tabs and D- 
rings are functional. (1) They allow the wearer to attach such 
things as keys and other objects, and (2) they prevent the belt from 
slipping out of the belt loops, thus, holding the belt in place. 

On a number of prior occasions, this office has had the opportu- 
nity to classify similar merchandise and has ruled that the mer- 
chandise was not ornamented for tariff purposes because the D- 
rings were considered traditional features of a trench coat. See 
ORR Ruling 75-0127. There appears to be no doubt that, by reason 
of these past rulings, an established and uniform practice devel- 
oped to classify trench coats, with D-rings attached by fabric tabs 
to the belts of those coats, as not ornamented. 

However, on March 12, 1981, the United States Court of Customs 
and Patent Appeals decided the case of Ferriswheel v. United 
States, — CCPA — C.A.D. 1260. There, the court stated, “We agree 
with the rejection by the court below of the premise that garments 
having clearly ornamental features are classifiable as ‘not orna- 
mented’ because the ornamentation is necessary to make the gar- 
ments authentic.” The court also stated that authentic traditional 
garments must be judged by the same standards as other articles of 
wearing apparel. Clearly, the holding of the court abrogated the ex- 
istence of any established and uniform practice of classification ap- 
plicable to merchandise where that practice was based on the fact 
that a feature was traditional to a particular garment, such as the 
instant case. 

In view of the holding in Ferriswheel, we are compelled to reex- 
amine the question of whether the metal D-rings and textile tabs 
holding those rings constitute ornamentation for tariff purposes. 

Metal D-rings are not within the purview of Headnote 3, Sched- 
ule 3, Tariff Schedules of the United States (TSUS), which purports 
to define the term “ornamented,” but which merely lists the types 
of features which may constitute ornamentation. However, that 
headnote does include textile fabric as a type of ornamentation. 
Since the tabs holding the metal D-rings are made from textile 
fabric, the question then is whether those tabs will cause the 
trench coats on which they are located to be classified as orna- 
mented. 

The mere listing of a feature (i.e. textile fabric) in Headnote 3 
does not automatically result in a determination that the feature 
constitutes ornamentation for tariff purposes. It must first be as- 
certained that the feature visibly adorns, embellishes, or decorates 
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the article on which the feature is located. United States v. Endi- 
cott Johnson Corp., 67 CCPA 47, C.A.D. 1242 (1980), and next, 
whether the feature has a utilitarian purpose. If so, then it must be 
determined whether that feature is primarily decorative and only 
incidentally functional. Blairmoor Knitwear v. United States, 60 
Cust. Ct. 388, C.D. 3396 (1968). 

In this regard, the recent decision by the United States Court of 
International Trade in Brittania Sports Wear v. United States, Slip 
Op. 83-46 (May 11, 1983), held that single fabric loops on the sides 
of certain jeans, commonly known as hammer loops, did not consti- 
tute ornamentation because they did not visibly adorn, embellish, 
decorate or beautify the garments on which they were located. 
There, the court stated that the loops were small, they were made 
of the same material as the garment, and they were stitched in the 
same manner. They were described as being plain, insignificant, 
and unobtrusive in appearance. 

It is our view that the textile tabs holding the metal D-rings on 
the belts of the subject garments are similar to the hammer loops 
in the Brittania case since they are small, made of the same mate- 
rial as the garment, stitched in the same manner, and can be de- 
scribed as being plain, insignificant, and unobtrusive in appearance 
when considering the entire garment. 

Accordingly, the clear wording of the decision in the Brittania 
case requires that the textile tabs in question not be considered cr- 
namentation for tariff purposes since they are hardly noticeable. 

Holding: In accordance with the above, the subject merchandise 
should not be classified as ornamented because of the presence of 
textile tabs and metal D-rings on the belts of each garment, and 
that merchandise should be classified under the provision for other 
men’s or boys’ wearing apparel, not ornamented, of cotton, not 
knit, coats, valued over $4.00 each, in item 379.46, TSUS. A copy of 
this ruling should be furnished to the importer’s representative. 


(C.S.D. 84-11) 


This ruling holds that relief may be authorized under section 
520(c(1), Tariff Act of 1930, as amended by the TAA of 1979, 
provided that the importer has submitted clear, concise and con- 
vincing evidence to support a claim that the merchandise pur- 
chased and appraised as one quality was in fact of a lesser quality 
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Date: June 29, 1983 
File: CLA-2-CO:R:CV:VS 
548106 MK 


To: Area Director, Seaport, New York, New York 10048. 

From: Director, Classification & Value Division. 

Subject: Appraisement of Allegedly Defective Merchandise; I.A. 56/ 
83. 


Your memorandum of May 20, 1988, (received on June 14) for- 
warded a request for internal advice dated September 21, 1982, 
from (the importer). 

The merchandise is aluminum gun cases manufactured in 
Taiwan. The manufacturer and the importer are unrelated. You 
appraised the merchandise under transaction value at the invoiced 
prices, less ocean freight. 

Prior to submitting the internal advice request, you met with a 
member of the importer’s company who advised you that the mer- 
chandise received was not in first quality condition. However, you 
noted that according to the commercial invoice the cases were “un- 
finished” and it was not clear whether the “unfinished” cases were 
the same quality as the sample the importer submitted. The im- 
porter’s representative could not provide any information sustain- 
ing first quality specifications, whether finished or unfinished, and 
he advised that the seller refused to adjust the selling price to com- 
pensate for the allegedly defective merchandise. 

You concluded that since the importer could not substantiate its 
claim that the merchandise received was not first quality as or- 
dered, a reduction in the price paid was not warranted, and in the 
absence of evidence to the contrary, the merchandise was exactly 
what was ordered, noting P.R.D. 75-2, Headquarters Ruling No. 
542959, and I.A. 165/80. (You interpret that decision, which ad- 
dresses the issue of defective merchandise, as applying only to 
transactions antedating the Trade Agreements Act of 1979 (TAA)). 

The internal advice request seeks relief under section 520(c)(1), 
Tariff Act of 1930, as amended, as a mistake of fact as to the 
nature of the merchandise. The importer submitted several docu- 
ments to support its claim. An inter-office memorandum of Septem- 
ber 10, 1982 (Exhibit A) concludes by stating that “* * * approxi- 
mately one-third of the recently received aluminum gun cases do 
not meet the above mentioned specifications as specified in our con- 
tract with the manufacturer.” (Emphasis added). Exhibit B is a 
letter to the seller’s U.S. office enclosing a notarized inspection 
report on the company’s letterhead. The report lists the total quan- 
tity of each model number received, the total number saleable, the 
total number defective, a detailed breakdown of the cost of repairs, 
the number of hours and cost involved in inspection, and the types 
and cost of materials used in making the repairs. The total cost of 
repairs, according to that report, was $6,928, which equaled $24 per 
case. 
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It seems to us that these exhibits (evidently compiled after your 
meeting with the importer’s representative) are persuasive evi- 
dence that the importer received merchandise of a lesser quality 
than what it ordered, despite the invoice reference to “unfinished” 
cases. It seems unlikely that the importer would have ordered mer- 
chandise of such poor quality that a substantial expenditure of 
labor and materials was required to put it into saleable condition, 
and the importer did advise the seller of the defects. Nonetheless, 
any doubts as to the quality of merchandise that the importer did 
in fact order could be resolved by referring to the contract which 
the importer cited in its Exhibit A. 

The rulings you cite are not precedent for denying relief in this 
case. In P.R.D. 75-2, the evidence established that the importer’s 
only concern was to obtain merchandise manufactured as cheaply 
as possible. We concluded that since he received precisely what he 
ordered, there was no mistake of fact correctable under section 
520(c)(1). The case before us indicates that, contrary to P.R.D. 75-2, 
the importer ordered first quality merchandise. 

Case No. 542959 involved two invoices, the first one at higher 
prices than the second. We initially denied relief because we con- 
cluded that the importer paid the first invoice, and that the second 
one represented a decrease in price negotiated subsequent to im- 
portation. 

However, after we issued that decision the importer submitted 
evidence which established that the first invoice contained prices 
which were not to become effective until the following year, and 
the importer did not pay that invoice. Since he actually paid the 
second, corrected invoice, we granted relief under section 520(c)(1), 
in ruling No. 721604, copy enclosed. 

Although I.A. 165/80 (published as C.S.D. 81-144) antedated the 
TAA, the ruling is equally applicable to merchandise appraised 
under the TAA. As the importer noted, the Statement of Adminis- 
trative Action to the TAA, which has the force and effect of law, 
provides that: 


Where it is discovered subsequent to importation that the 
—" being appraised is defective, allowance will be 
made. 


I.A. 165/80 involved appraisement of merchandise containing a 
latent defect which was only discovered after a substantial quanti- 
ty of the merchandise had been sold to retailers, some of whom 
were related to the importer. We concluded that the importer had 
failed to support his claim, and we set out the type of evidence 
which should be required when a latent defect is discovered and 
the manufacturer refuses to compensate the importer. 

That ruling would probably not be too helpful in resolving this 
case because it appears that this importer made the necessary re- 
pairs prior to selling the merchandise, and therefore much of the 
evidence we described in I.A. 165/80 would be unavailable here. 
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In determining what evidence an importer should be required to 
submit to establish that merchandise purchased and appraised as 
first quality was in fact of a lesser quality, it should be borne in 
mind that historically the courts and the Government have advo- 
cated a policy of avoiding the retention of duties which were col- 
lected in error. 

An early example is the case of United States v. Marks & Rosen- 
field, Inc., R.D. 4482 (1938), wherein the court granted relief when 
merchandise which was appraised as first quality contained a 
latent defect. 

Prior to 1953, relief under section 520(c)(1) of the tariff act was 
limited to correction of clerical errors. 

In a House of Representatives hearing on a bill which proposed 
amending section 520(c)(1) to permit correction of a mistake of fact 
or inadvertence adverse to the importer, an assistant Secretary of 
the Treasury said that the intention of section 520(c)(1) was to 
permit: 


* * * the correction of errors and mistakes of the importers 
or the Customs Service in customs transactions which are ad- 
verse to the importer and which cannot be corrected under ex- 
isting law. In the thousands of customs transactions, many 
such mistakes occur which should be corrected in order to do 
justice to the importing public. The Government has no interest 
in retaining duties which were improperly collected as a result 
of, on error, mistake of fact, or inadvertence. (Emphasis 
a ) 


In furtherance of that sentiment, a 1962 Headquarters letter, 
quoted in C.S.D. 81-144, noted that Customs officers are not bound 
by the burden of proof standards which apply in court proceedings. 

To summarize the foregoing discussion—the importer must pro- 
vide the concerned Customs officer with clear and convincing evi- 
dence to support a claim that merchandise purchased and ap- 
praised as one quality was in fact of a lesser quality, thus warrant- 
ing an allowance in duties. The type of evidence available may 
vary from case to case. 

The concerned Customs officer should, of course, be mindful of 
his primary mission to protect the revenue, but nonetheless should 
avoid imposing overly rigid evidentiary requirements on the im- 
porter and should grant relief when the importer’s evidence affords 
a valid legal basis for doing so. 

Assuming you now agree with us that relief is warranted, 
appraisement under section 402(f) would be appropriate only if 
none of the preceding value bases are applicable. Before resorting 
to section 402(f), it seems possible that if there is no transaction 
value, deductive value might apply. 

If the entry has been liquidated, relief would be authorized under 
section 520(c\1). The importer’s request for internal advice was 
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timely notice of its claim, and the evidence established that there 
was a mistake of fact as to the nature of the merchandise. 


(C.S.D. 84-12) 


This ruling holds that raw sugar imported under item 864.05, 
TSUS may be commingled with fungible imported and domes- 
tic raw sugar under first in, first out (FIFO) accounting proce- 
dures, provided the raw sugar is later refined and timely ex- 
ported in accordance with Customs and USDA regulations (TD 
54802(53)54), CSD 79-387, CSD 82-35 and CSD 81-62) 


Date: June 30, 1983 
File: CON-9-CO:R:CD:D 
215963 L 

Issue: May raw sugar imported temporarily free of duty under 
bond (TIB) under item 864.05, Tariff Schedules of the United States 
(TSUS), be commingled with other raw sugar and be subsequently 
refined and timely exported in accordance with Customs and De- 
partment of Agriculture regulations? 

Facts: Raw sugar classifiable under items 155.20 and 155.30, 
TSUS, is subject to quota pursuant to Presidential Proclamation 
4941 of May 5, 1982, as amended. On April 8, 1983, the U.S. Depart- 
ment of Agriculture (USDA) published a proposed rule (48 FR 
15263) to establish a program under which raw sugar could be im- 
ported under a license for refining and reexportation. Such sugar 


would be exempt from quota under the authority of Presidential 
Proclamation 5002 of November 30, 1982, which amended Procla- 
mation 4941 to read in part: 


The Secretary may exempt the entry of articles described in 
items 155.20 and 155.30 from the requirements or limitations 
established pursuant to this headnote on the condition that 
such articles * * * be reexported in refined form or in sugar 
containing products. Such articles shall be entered under li- 
cense issued pursuant to regulations promulgated by the Secre- 
tary." * * 


Under the reexport program, the USDA would issue licenses to 
refiners to permit them to import sugar, exempt from quota, for re- 
fining and export. The license would be charged against the 
amount and, upon request, exports of refined sugar would be cred- 
ited to the license amount when proof of timely export is provided 
to the USDA. 

Under the program the imported sugar must be reexported in re- 
fined form within three months from date of entry. A bond would 
be posted to secure performance of that obligation. The reexporta- 
tion requirement would be satisfied by proof that an equivalent 
amount of refined sugar had been exported within three months 
after the date on which the corresponding raw sugar was entered. 
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Failure to export the equivalent amount of refined sugar within 
three months would result in the assessment of liquidated dam- 
ages. 

The inquirer, in order to participate in the USDA program, pro- 
poses to import raw sugar into the United States and enter it 
under TIB procedures under 864.05, TSUS. Since sugar is a fungi- 
ble commodity, the imported raw sugar would be stored and com- 
mingled with raw sugar from other sources, said to be principally, 
if not entirely, foreign sources. As needed, the commingled sugar 
would be processed into refined sugar and exported in accordance 
with the USDA’s three-month reexport requirement. 

Law and analysis: No merchandise subject to a quota which has 
been filled can be released to the importer under TIB. See T.D. 
54802(53) and (54). Presidential Proclamation 5002 and the pro- 
posed USDA rule would exempt certain sugar from quota and if 
the rule becomes final such sugar would be eligible for entry under 
TIB provided all other TIB requirements are met. 

It is suggested that because sugar is a fungible commodity and 
segregation is not commercially feasible that Customs (1) should 
permit the commingling of sugar for purposes of 864.05, TSUS, and 
(2) should permit satisfaction of the exportation requirement there- 
under on the same basis that satisfaction of the USDA reexport re- 
quirement would presumably be established—that is, identification 
of the exported refined sugar against the first prior entry of raw 
sugar within the three-month period. 

The Customs Service has interpreted the TIB provisions as usual- 
ly requiring direct identification of each article to show timely ex- 
portation. There have been exceptions, however, such as not requir- 
ing direct identification if the imported articles are fungible and 
are not commingled with domestic articles. See C.S.D. 79-387. 

Identification by first-in, first-out (FIFO) accounting of commin- 
gled fungible imported and domestic merchandise has been ap- 
proved for both drawback and foreign-trade zones, see C.S.D. 82-35 
and C.S.D. 81-62. We see no reason not to extend the use of FIFO 
procedures to fungible merchandise for purposes of satisfying the 
TIB exportation requirement. 

Holding: Raw sugar imported under item 864.05, TSUS, and 
exempt from quota under USDA regulations, may be commingled 
with fungible imported and domestic raw sugar under FIFO proce- 
dures and be subsequently refined and timely exported in accord- 
ance with Customs and USDA regulations. 
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(C.S.D. 84-13) 


This decision addresses the dutiable status of commingled valua- 
ble metal scrap generated during processing abroad of both do- 
mestic and foreign aluminum coils (exported with benefit of 
drawback) together with the requirements for entry of scrap 
metal under item 911.12, TSUS, and compliance with Section 
10.138 of the Customs Regulations. 


Date: July 1, 1983 
File: CLA-2 CO:R:CV:S 
071151 EM 
Dear (NAME): Your letters of December 30, 1982, and April 15, 
1988, concern the issues raised during a regulatory audit of (Com- 
pany Name) (Co. Address) with respect to aluminum coils that are 
exported to an affiliate (Company Name) in (Co. Address) for proc- 
essing and return for further processing under item 806.30, Tariff 
Schedules of the United States (TSUS). 
The following format of the discussion of the issues has been car- 
ried over from your correspondence: 


(1) The dutiability of valuable scrap generated during the 
processing abroad of aluminum coils under item 806.30, TSUS, 
and drawback conditions. 


Coiled aluminum sheet is made in the New York plant from 
ingots of either domestic or foreign origin. Coils from ingots of do- 
mestic origin are exported to Canada for processing and returned 
under item 806.30, TSUS, while those from ingots of foreign origin 
are exported with benefit of drawback and sold to (Co. Name). 

Various quantities of metal scrap are generated by the Canadian 
processing. Scrap is obtained from processing domestic metal des- 
tined for return under item 806.30, TSUS, and, therefore, free of 
duty, as well as scrap obtained from processing foreign metal that 
was exported under the drawback provisions, but is also being re- 
turned for sale in the United States. Both kinds of scrap are com- 
mingled. A question is raised concerning the classification of the 
commingled scrap. 

Since an article is classifiable in that provision of the tariff 
schedules which most specifically describes it, we believe that the 
imported material should be classified as metal waste or scrap, 
either in Schedule 6, TSUS, or under item 911.12, TSUS, according 
to the applicability of the respective definitions of scrap. See waste 
and scrap defined in Headnote 3(b), Part 2 of Schedule 6, TSUS. 
Item 911.12, TSUS, includes scrap in unwrought form, while scrap 
defined in Schedule 6, TSUS, excludes metal waste and scrap in 
unwrought form. Further, the duty drawback paid need not be re- 
funded since both kinds of scrap are merged in the commingling. 


(2) Imported rejected aluminum coils which were originally 
exported with benefit of drawback are reimported as valuable 
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scrap under item 911.12, TSUS, and drawback is not always re- 
funded. 


With respect to aluminum coils that are rejected in Canada be- 
cause of quality defects, rejected coils are commingled and re- 
turned for credit, and drawback is refunded to Customs by entering 
the rejects under item 804.20, TSUS. 

Irrespective of which company caused the defects and, therefore, 
bears responsibility for refunding drawback payments, the ques- 
tions relate to whether the drawback is being correctly refunded, 
and whether the rejected coils are classifiable as metal waste and 
scrap under item 911.12, TSUS, when the rejects may have com- 
mercial uses in addition to remanufacture, as spelled out in the 
tariff provision. 

With respect to a refund of drawback and classification under 
item 804.20, TSUS, this tariff provision only applies to material 
that is not otherwise free of duty and is, therefore, inapplicable in 
the given circumstances. So long as the rejects are considered to be 
metal waste and scrap, they would be appropriately classifiable 
under item 911.12, TSUS, if imported with supporting documenta- 
tion. Sec. 10.3(c) of the regulations allows such merchandise to be 
admitted free of duty even though the material was previously ex- 
ported with benefit of drawback. 

Further, with respect to classification under the free provision of 
item 911.12, TSUS, it is necessary that the requirements of the 
entry bond be met to support the claim for free entry, namely, that 


proof of remanufacture by remelting or other process be filed 
within the 3-year time limit set out in Sec. 10.138 of the regula- 
tions. Upon satisfactory proof of remanufacture, the entry shall be 
liquidated free of duty. This avoids the commercial use of the im- 
ported scrap without prior remanufacture. 


(3) Aluminum coils imported under item 806.30, TSUS, are 
not assigned to the same Certificate of Registration (CF 4455) 
under which such coils were exported. 


Sec. 10.9, Customs Regulations, requires the exporter to file a 
certificate of registration (CF 4455) at the time of exportation, with 
a statement that the articles are being exported for further proc- 
essing. Because scrap is generated from processing aluminum coils 
in Canada, the registered weight of returned materials under item 
806.30, TSUS, will always be less than the weight exported. It is 
stated that the quantity being returned is generally applied against 
balances on outstanding registration forms rather than assigning 
the quantity returned against the CF 4455 under which the materi- 
al was originally registered and exported. The scrap generated is 
imported duty free under item 911.12, TSUS, and not applied 
against any CF 4455. This procedure leads to the random assign- 
ment of returning coils to any outstanding Customs form and fig- 
ures can never be reconciled, giving rise to the question of whether 
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coils exported under one certificate of registration can be imported 
under different certificates. 

The purpose of registering exported material is not only to 
insure its return, if any allowances are to be made under item 
806.30, TSUS, but also to insure that no greater quantity or differ- 
ent articles are being returned than were exported. Otherwise, for- 
eign material could be returned for allowances under the tariff pro- 
vision. In order to complete the full cycle of processing and return, 
each importation should be matched up with the original CF 4455, 
making a note thereon of the quantity of scrap generated by that 
lot number. To accomplish this, the importer should maintain ade- 
quate controls over the exported coils and their return. 

This would not only avoid confusion of Customs forms and lot 
numbers, but would attempt to maintain some semblance of order 
and control over the importation of the registered coils, in compli- 
ance with the regulations. 


(C.S.D. 84-14) 


This ruling holds that gasoline produced from crude oil in the 
Virgin Islands is considered to be a product of the Virgin Is- 
lands, for the purpose of General Headnote 3(a), TSUS. The 
mixing of Virgin Islands gasoline with foreign ethyl alcohol is 
considered to be a substantial manufacturing process in the 


Virgin Islands, and is entitled to duty-free treatment in accord- 
ance with General Headnote 3(a), TSUS. 


Date: July 18, 1983 
File: CLA-2 CO:R:CV:VS 
071357 FF 

This is in reply to your letters of April 18 and May 24, 1983, con- 
cerning the tariff status of a mixture of gasoline and ethyl alcohol 
imported from the Virgin Islands. 

You state that it is your intention to mix gasoline with ethyl al- 
cohol in the Virgin Islands in a ratio of 9 to 1 by volume and 9 to 2 
by value; the ethyl alcohol will be of foreign origin and the gasoline 
will be produced in the Virgin Islands or in the United States from 
crude oil originating either from the United States or from a for- 
eign country. It is your understanding that the resulting product 
may be imported from the Virgin Islands free of duty. 

General Headnote 3(a), Tariff Schedules of the United States 
(TSUS), provides for the duty-free entry of articles imported direct- 
ly from an insular possession which are either 1) the growth or 
product of the insular possession or 2) manufactured or produced in 
the insular possession from materials which are the growth, prod- 
uct, or manufacture either of the insular possession or of the Cus- 
toms territory of the United States or of both. Moreover, the Head- 
note provides that such duty-free treatment may be accorded only 
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if the imported article does not contain foreign materials to the 
value of more than 50 percent of their total value (or 70 percent of 
their total value in the case of watches and watch movements). 

We have previously taken the position that the mere mixing of 
two substances, not involving a chemical reaction and without ad- 
ditional processing, is not sufficient to create a product of the 
Virgin Islands for the purposes of General Headnote 3(a), TSUS. 
We are also of the opinion that such mixing does not constitute a 
sufficiently substantial processing so as to result in an article 
which may be considered to have been manufactured or produced 
in the Virgin Islands within the meaning of the Headnote. There- 
fore, if gasoline produced in the United States is merely mixed 
with ethyl alcohol of foreign origin in the Virgin Islands, the re- 
sulting product would not be entitled to duty-free treatment under 
General Headnote 3(a), TSUS. 

However, if the gasoline is produced from crude oil in the Virgin 
Islands a different result might be reached. In this regard it should 
be noted that such gasoline would be considered to be a product of 
the Virgin Islands for the purpose of General Headnote 3(a), TSUS. 
We believe that the mixing of Virgin Islands gasoline with foreign 
ethyl alcohol in a 9 to 1 ratio in the Virgin Islands would still 
result in an article which would be considered to have been pro- 
duced in the Virgin Islands based on the fact that 90 percent of the 
content thereof was subjected to a substantial manufacturing proc- 
ess in the Virgin Islands. Moreover, based on the stated cost ratio 
between the gasoline and the ethyl alcohol, it appears that the 50 
percent value requirement set forth in General Headnote 3(a), 
TSUS, would be satisfied in a case involving crude oil of United 
States origin; however, if the crude oil is of foreign origin, the total 
landed value in the Virgin Islands of the foreign crude oil and the 
ethyl alcohol must not exceed 50 percent of the value of the prod- 
uct imported into the United States. 

Accordingly, the product as described in the above paragraph 
would be entitled to duty-free treatment provided that there is 
compliance with the value and other requirements set forth in 
General Headnote 3(a), TSUS, and in section 7.8, Customs Regula- 
tions, copies of which are enclosed for your information. 
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(C.S.D. 84-14) 


-This ruling holds that gasoline produced from crude oil in the 
Virgin Islands is considered to be a product of the Virgin Is- 
lands, for the purpose of General Headnote 3(a), TSUS. The 
mixing of Virgin Islands gasoline with foreign ethyl alcohol is 
considered to be a substantial manufacturing process in the 
Virgin Islands, and is entitled to duty-free treatment in accord- 
ance with General Headnote 3(a), TSUS. 


Date: July 18, 1983 
File: CLA-2 CO:R:CV:VS 
071357 FF 

This is in reply to your letters of April 18 and May 24, 1983, con- 
cerning the tariff status of a mixture of gasoline and ethyl alcohol 
imported from the Virgin Islands. 

You state that it is your intention to mix gasoline with ethyl al- 
cohol in the Virgin Islands in a ratio of 9 to 1 by volume and 9 to 2 
by value; the ethyl alcohol will be of foreign origin and the gasoline 
will be produced in the Virgin Islands or in the United States from 
crude oil originating either from the United States or from a for- 
eign country. It is your understanding that the resulting product 
may be imported from the Virgin Islands free of duty. 

General Headnote 3(a), Tariff Schedules of the United States 
(TSUS), provides for the duty-free entry of articles imported direct- 
ly from an insular possession which are either 1) the growth or 
product of the insular possession or 2) manufactured or produced in 
the insular possession from materials which are the growth, prod- 
uct, or manufacture either of the insular possession or of the Cus- 
toms territory of the United States or of both. Moreover, the Head- 
note provides that such duty-free treatment may be accorded only 
if the imported article does not contain foreign materials to the 
value of more than 50 percent of their total value (or 70 percent of 
their total value in the case of watches and watch movements). 

We have previously taken the position that the mere mixing of 
two substances, not involving a chemical reaction and without ad- 
ditional processing, is not sufficient to create a product of the 
Virgin Islands for the purposes of General Headnote 3(a), TSUS. 
We are also of the opinion that such mixing does not constitute a 
sufficiently substantial processing so as to result in an article 
which may be considered to have been manufactured or produced 
in the Virgin Islands within the meaning of the Headnote. There- 
fore, if gasoline produced in the United States is merely mixed 
with ethyl alcohol of foreign origin in the Virgin Islands, the re- 
sulting product would not be entitled to duty-free treatment under 
General Headnote 3(a), TSUS. 

However, if the gasoline is produced from crude oil in the Virgin 
Islands a different result might be reached. In this regard it should 
be noted that such gasoline would be considered to be a product of 
the Virgin Islands for the purpose of General Headnote 3(a), TSUS. 
We believe that the mixing of Virgin Islands gasoline with foreign 
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ethyl alcohol in a 9 to 1 ratio in the Virgin Islands would still 
result in an article which would be considered to have been pro- 
duced in the Virgin Islands based on the fact that 90 percent of the 
content thereof was subjected to a substantial manufacturing proc- 
ess in the Virgin Islands. Moreover, based on the stated cost ratio 
between the gasoline and the ethyl alcohol, it appears that the 50 
percent value requirement set forth in General Headnote 3(a), 
TSUS, would be satisfied in a case involving crude oil of United 
States origin; however, if the crude oil is of foreign origin, the total 
landed value in the Virgin Islands of the foreign crude oil and the 
ethyl alcohol must not exceed 50 percent of the value of the prod- 
uct imported into the United States. 

Accordingly, the product as described in the above paragraph 
would be entitled to duty-free treatment provided that there is 
compliance with the value and other requirements set forth in 
General Headnote 3(a), TSUS, and in section 7.8, Customs Regula- 
tions, copies of which are enclosed for your information. 


(C.S.D. 84-15) 


This ruling holds that a foreign flag fish processing vessel which 
has harvested and processed squid in the United States fishery 
conservation zone is prohibited by 46 U.S.C. 25l(a) from trans- 
porting the squid to a United States built and flag reefer 
transport vessel in the internal waters of a state of the United 
States for transportation to a United States port where the 
squid will be landed. (16 U.S.C. 1856, 46 U.S.C. 883 and 16 
U.S.C. 1801) 


Date: July 20, 1983 
File: VES-7-03-CO:R:CD:C 
106191 PH 

This ruling concerns the effect of the so-called Stevens Amend- 
ment (96 Stat. 107; 16 U.S.C. 1856(c)) to the Fishery Conservation 
and Management Act of 1975, as amended (16 U.S.C. 1801, et seg.) 
on the prohibition in 46 U.S.C. 25l(a) against a foreign-flag vessel 
landing in a port of the United States fish or fish products it has 
taken on board on the high seas and on the coastwise statute per- 
taining to merchandise (46 U.S.C. 883). 

Issue: May a foreign-flag fish processing vessel which has re- 
ceived squid from United States-flag harvesting vessels in the 
United States fishery conservation zone transfer the squid to a 
United States-built and flag reefer transport vessel in the internal 
waters of a State of the United States for transportation by the 
latter vessel to a United States port where the squid would be 
landed? 

Facts: The inquirer represents a client who has entered into a 
joint venture with a Portuguese fishing company to harvest and 





CUSTOMS 33 


process Illex Squid in the fishery conservation zone of the United 
States off the Atlantic seaboard. United States-flag harvesting ves- 
sels would transfer cod-ends of squid to a Portuguese-flag vessel 
which would take the product on board for processing and which is 
licensed to engage in fish processing under the provisions of the 
Magnuson Act (16 U.S.C. 1856). 

After the Portuguese-flag processing vessel’s cold storage capac- 
ity was reached, the inquirer states that the vessel would receive 
permission from the Governor of a State, pursuant to the Stevens 
Amendment (96 Stat. 107; 16 U.S.C. 1856(c)) (“Stevens Amend- 
ment”) to the Magnuson Act (the Fishery Conservation and Man- 
agement Act of 1975, as amended (16 U.S.C. 1801, et seg.)), to enter 
internal waters. After receipt of all necessary clearances from local 
port authorities, the vessel would proceed to sheltered waters 
inside the baseline from which the territorial sea is measured and 
there drop anchor. The squid would then be transferred to a 
United States-built and flag reefer transport vessel which would 
proceed to a United States port to land them. 

The inquirer requests a ruling whether, in this operation, the 
Portuguese-flag processing vessel would be engaged in coastwise 
trade and whether the squid would be considered landed in a port 
of the United States, within the meaning of 46 U.S.C. 25l(a). With 
regard to the latter question, the inquirer specifically requests that 
account be taken of the Stevens Amendment. 

Law and analysis: Under 46 U.S.C. 883, no merchandise shall be 
transported between points in the United States, including its dis- 
tricts, territories, and possessions, embraced within the coastwise 
laws, either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and docu- 
mented under the laws of the United States and owned by a citizen 
of the United States. A point in United States territorial waters is 
considered a point embraced within the coastwise laws of the 
United States, for purposes of this provision. The territorial waters 
of the United States do not extend beyond the territorial sea, de- 
fined as the belt, three nautical miles wide, adjacent to the coast of 
the United States and seaward of the territorial sea baseline 
(Treasury Decision 78-440). 

Under 46 U.S.C. 251(a), no foreign-flag vessel shall land in a port 
of the United States its catch of fish taken on board the vessel on 
the high seas or fish products processed therefrom, or any fish or 
fish products taken on board the vessel on the high seas from a 
vessel engaged in fishing operations or in the processing of fish or 
fish products. 

Under the Stevens Amendment, qualified foreign-flag fishing ves- 
sels (defined in paragraph (4\(C) of 16 U.S.C. 1856(c)) may engage in 
fish processing within the internal waters of a State of the United 
States with the appropriate Governor’s permission. “Fish process- 
ing” is defined by the Stevens Amendment to include, ““* * * in ad- 
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dition to processing, the performance of any other activity relating 
to fishing, including, but not limited to, preparation, supply, stor- 
age, refrigeration, or transportation.” “Internal waters of a State” 
is defined by the Stevens Amendment to mean “* * * all waters 
within the boundaries of a State except those seaward of the base- 
line from which the territorial sea is measured.” Paragraph (3) of 
the Stevens Amendment provides that “[nJothing in this subsection 
may be construed as relieving a foreign fishing vessel from the 
duty to comply with all applicable Federal and State laws while op- 
erating within the internal waters of a State incident to permission 
obtained under paragraph (1)(B).” 

Before enactment of the Stevens Amendment, we had long held 
that a “port of the United States,” as used in 46 U.S.C. 251(a), in- 
cludes the territorial waters of the United States. We have also 
held that a “port of the United States,” as used in section 251(a), 
includes the geographical area within the appropriate Customs dis- 
trict or port. (See 19 CFR 101.1(1).) All States of the United States, 
as well as Puerto Rico, are included within the several Customs 
districts and ports. (See 19 CFR 101.3(b).) Thus, the internal waters 
of a State of the United States have been held subject to the provi- 
sions of section 251(a). 

We had also long held that, for purposes of 46 U.S.C. 883, a point 
within United States territorial waters is considered a point em- 
braced within the coastwise laws of the United States. We have ap- 
plied section 883 to transportation exclusively within a United 
States shipyard and transportation between points on a river in the 
United States. Thus, the internal waters of a State of the United 
States have been held to be subject to section 883. 

Recently, at the request of the National Marine Fisheries Serv- 
ice, we thoroughly considered the effect of the Stevens Amendment 
on 46 U.S.C. 251(a) and 883. Based upon the explicit language, 
quoted above, in the Stevens Amendment that it may not be con- 
strued as relieving a foreign-flag fishing vessel from the duty to 
comply with all applicable Federal and State laws while operating 
within the internal waters of a State incident to permission ob- 
tained under the Amendment and the legislative history of the 
Amendment, we concluded that the Stevens Amendment has not 
effected any change in the applicability of those statutes in the in- 
ternal waters of a State of the United States. We are enclosing a 
copy of our letter on this subject (VES-7-03-CO:R:CD:C 106156 PH, 
June 28, 1983) for the information of the inquirer. 

In this case, the Portuguese-flag fish processing vessel would 
take on board squid in the United States fishery conservation zone, 
which is defined in 16 U.S.C. 1811 as the zone between 3 miles and 
200 miles from the baseline from which the territorial sea of the 
United States is measured. Thus, the squid would be taken on 
board the vessel on the high seas. The vessel would transport the 
squid to a location in internal waters, and there transfer them to a 
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United States-built and flag reefer transport vessel for transporta- 
tion to and landing at a United States port. 

The Portuguese-flag processing vessel would not violate 46 U.S.C. 
883 in this operation because the vessel would be transporting the 
squid from a point on the high seas to a coastwise point, not be- 
tween two coastwise points. However, the Portuguese-flag process- 
ing vessel would violate 46 U.S.C. 25l(a) in the operation because 
the transfer of the squid to the United States-built and flag reefer 
transport vessel in the internal waters of a State would be a “land- 
ing” of fish taken on board on the high seas, within the meaning of 
that statute. 

For the information of the inquirer, if the Portuguese-flag proc- 
essing vessel received the squid in United States territorial or in- 
ternal waters, its transfer to the United States-built and flag reefer 
transport vessel at another location in territorial or internal 
waters would not violate 46 U.S.C. 251(a) (because the squid would 
not have been taken on board on the high seas) but it would be 
coastwise transportation in violation of 46 U.S.C. 883. Neither 46 
U.S.C. 251(a) nor 883 would prohibit the transfer of the squid from 
the Portuguese-flag processing vessel at the exact same location in 
United States territorial or internal waters where they were re- 
ceived by the processing vessel, assuming that if the United States- 
built and flag reefer transport vessel were to transport the squid to 
a United States port, it would be qualified to engage in the coast- 
wise trade. 

Holding: A foreign-flag fish processing vessel which has received 
squid from United States-flag harvesting vessels in the United 
States fishery conservation zone would be prohibited by 46 U.S.C. 
251(a) from transporting the squid to a United States-built and flag 
reefer transport vessel in the internal waters of a State of the 
United States for transportation by the latter vessel to a United 
States port where the squid would be landed. 

Effect on other rulings: None. 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. Requests for copies must be accompanied by payment in 
the appropriate amount by check or money order. The cost per 
ruling (number of pages multiplied by $0.15) is indicated in the 
right hand column listed below. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

Additions to both sets of fiche are made quarterly. Requests for 
subscriptions to the microfiche should be directed to the Legal Re- 
trieval and Dissemination Branch. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: January 18, 1984. 

B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 
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Num- 
Date of Control 
decision No. Issue ber of Cost 


pages 


Please note: Prepayment is required for copies of rulings listed below. 


11-3-83 071290 Classification: Mirror scanner measure- 
ment unit classifiable in item 712.05, 


11-7-83 071352 Classification: Incident-light micro-pat- 
tern analyzer used to measure pat- 
tern widths on masks and silicon 
wafers is classifiable in item 712.05, 


11-14-83 071417 Classification: Certain ceramic figures 
classified under item 534.11, TSUS 

11-2-83 071519 Classification: Certain tiebacks for drap- 
eries and curtains made in Mexico 
from component spools of cords of 
US. origin are entitled to item 807.00 
tariff treatment 

071569 Classification: Certain heat/cool wall- 

plate thermostats that are assembled 
in Mexico with component parts of 
USS. origin would not preclude tariff 
treatment under item 807.00, TSUS 

11-16-83 073388 Classification: Wooden manicure sticks 
classifiable in item 206.54, TSUS 

10-25-83 106354 Vessels: Waiver of coastwise laws 
denied for use of foreign-registered 
hydrofoils for passenger service be- 
tween New York and New Jersey 

11-14-83 106430 Air Commerce: Attachment of comput- 
erized air cargo manifest to cargo dec- 
laration, CF 7509 

11-16-83 106454 Vessels: Pipeline laid between produc- 
tion platforms on outer continental 
shelf is not dutiable, however the part 
of the pipeline which rises along the 
production platforms’ structures 
would be dutiable under 43 U.S.C. 


543062 Value: In the instant case, the royalty 
payments on products sold in the 
US., derived from imported products, 
are not part of the dutiable value of 
the imported merchandise and there- 
fore, are not dutiable under TAA 








ERRATUM 


In Customs Bulletin, Volume 18, No. 1, dated January 4, 
1984, page 23, under subheading “DATE” should read as fol- 
lows: “COMMENT MUST BE RECEIVED ON OR BEFORE 
FEBRUARY 21, 1984.” 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Nils A. Boe 
Morgan Ford Gregory W. Carman 
James L. Watson Jane A. Restani 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 

















Decisions of t 
Court of Inte 


Ab 
Abstracted F 


The following abstracts of decisions of the Unit 
published for the information and guidance of offic 
decisions are not of sufficient general interest to pri 
Customs officials in easily locating cases and tracing 


DECISION 
NUMBER 


Tug & — 
DATE OF PLAINTIFF COURT NO. 
pate ON 


Interpur-Div. of Dart In- | 82-2-00174, | Electronic 


dustries, Inc. classifie 


item 71! 
various 





the United States 
ternational Trade 


bstracts 


1 Protest Decisions 


DEPARTMENT OF THE TREASURY, January 5, 1984. 
nited States Court of International Trade at New York are 
officers of the Customs and others concerned. Although the 
print in full, the summary here given will be of assistance to 
ing important facts. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


ASSESSED HELD 


PORT OF ENTRY AND 
Item No. and Rate MERCHANDISE 


Item 688.45 Texas Instruments, Inc. v. | Chicago 
lassified under 5.1% with U.S. C.A.D. 1244 and USS. v. | Electronic watches and watch 
em 715.05 at allowance under Texas Instruments, Inc. No. parts 
arious rates item 807.00 for 81-23, 3/25/82 
U.S. components 





JUDGE & 
DECISION DATE OF PLAINTIFF 


NUMBER DECISION 


Boe, J. Sanyo Electric Inc. 
January 4, 
1984 


COURT NO. 


83-1-00017 


Item 740.35 
29.8% 

Item 774.55 
1.1% 





GV 


SSESSED | HELD PORT OF ENTRY AND 
o. and Rate | Item No. and Rate MERCHANDISE 


Item 688.36 Texas Instruments, Inc. v. | New York 
5.1% U.S. 1 CIT 236 (1981) aff'd | Solid state timing devices; en- 
No. 81-23, 3/25/82 tireties 
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DECISION 
NUMBER 


R84/i 


JUDGE & 
DATE OF 
DECISION 


Re, C.J. 
January 3, 
1984 


Re, C.J. 
January 3, 
1984 


Re, C.J. 
January 3, 
1984 


Re, C.J. 
January 3, 
1984 


Decisions of t 
Court of Inte 


PLAINTIFF 


Joseph Markovits, 
Inc. 


Mitsui & Co., (USA), 
Inc. 


Nichimen Co., Inc. 


Sumitomo Shoji 
America, Inc. 


COURT NO. 


73-8-02367 


73-8-02302 


74-8-02109 


75-3-00527, 
etc. 





BASIS O 
VALUATI 


Export value 


Export value 


Export value 


Export value 


the United States 
ternational Trade 


Abstracts 
appraisement Decisions 


PORT OF ENTRY AND 
HELD VALUE MERCHANDISE 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | Los Angeles; New York 
entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | Beaufort Morehead City 
entry papers less addi- (C.D. 4739) (Wilmington, N.C.) 
tions included to reflect Not stated 
currency revaluation 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | Chicago; New York 
entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | Chicago 
entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 





JUDGE & 
DECISION DATE OF 


NUMBER | DECISION 


Re, C.J. 
January 3, 
1984 


Watson, J. 
January 4, 
1984 


Watson, J. 
January 4, 
1984 


Boe, J. 
January 4, 
1984 


Boe, J. 
January 4, 
1984 


PLAINTIFF 


YKK Zipper (Calif.), 
Inc. 


Siber Hegner Co. Inc. 


Siber Hegner Co. Inc. 


Perkin Elmer 
Corporation 


Perkin Elmer 
Corporation 


COURT NO. 


74-10-02987 


251545A, 
etc. 


R58/3746, 
etc. 


80-5-00739 


80-5-00740 


BASIS OF 
VALUATION 


Export value 


Export value 


Export value 


Export value 


Export value 





HELD VALUE 


Appraised values shown on 
entry papers less addi- 
tions included to reflect 
currency revaluation 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Invoice unit prices net, 
packed or invoice unit 
prices plus percentages 
or additions for packing. 
Said prices represent ex- 
porter’s list prices less 
35% discount 


Invoice unit prices net, 
packed or invoice unit 
prices plus percentages 
or additions for packing. 
Said prices represent ex- 
porter’s list prices less 
35% discount 


BASIS 


C.B.S. Imports Corp. v. U.S. 
(C.D. 4739) 


Agreed statement of facts 


of facts 


statement 


statement of facts 


statement 


PORT OF ENTRY AND 
MERCHANDISE 


Los Angeles; Long Beach 
(Los Angeles) 
Not stated 


New York 
Silk scarves and silk/rayon 
scarves 


New York 
Rayon/silk scarves 


New York 
Various electrical instru- 
ments and accessories 


New York 
Various electrical instru- 
ments and accessories 
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Index 


U.S. Customs Service 
Treasury decisions: T.D. No. 
Customs approved public gauger—Petroleum Inspectors, Inc............... 84-20 


Customs Service Decisions 


Classification: 
Belts with D-rings and tabs on trench coats are classified under 
item 379.46, TSUS 
Gasoline produced from crude oil in the Virgin Islands is considered 
a product of the Virgin Islands 
Scrap metal may be entered under item 911.12, TSUS 
Coal topping-off by foreign flag vessels moving from a point in the US. 
is a violation of 46 USC 883 
Duty assessed under 19 USC 1466 is remissible when the repairs are 
considered alterations in a permanent fashion 84 
Firearms that are storaged, repacked and sorted in a FTZ are permissi- 
ble manipulations 
Foreign flag vessel is prohibited by 46 USC 25l(a) from transporting 
squid to a US. built flag reefer transport vessel 
Non-coastwise vessels are prohibited by 46 USC 883 from transporting 
containers with inward foreign merchandise 8 
Nonconsumable souvenir articles delivered to gift shops on cruise ships 
cannot be considered as articles exported to a foreign country 
Power modules shipped directly from an oil drilling platform in Bristish 
is considered to be exported 
Raw sugar imported under item 864.05, TSUS may be commingled with 
fungible imported domestic raw sugar 
Reprogramming of an electronic game board to produce an entirely dif- 
ferent game is more than alteration within the meaning of 806.20, 


Statutory requirements cannot be waived for returned merchandise to 
Customs custody before the merchandise is exported 
Value: 
Merchandise received by a buyer that does not include the cost of 
freight and related transportation charges is an assist 
Relief may be authorized under section 520(c\(1), provided importer 
has submitted clear, concise evidence 
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